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Dear Sirs,

Regulatory Technical Standards on the CSD Regulation — The operation of the Buy-in Process

Introduction

We are the Quoted Companies Alliance, the independent membership organisation that champions the
interests of small to mid-size quoted companies. Their individual market capitalisations tend to be below
£500m.

The Quoted Companies Alliance is a founder member of Europeanlssuers, which represents over 9,000
guoted companies in fourteen European countries.

The Quoted Companies Alliance Secondary Markets Expert Group has examined your proposals and
advised on this response. A list of members of the Expert Group is at Appendix A.

Response

We welcome the opportunity to respond to this consultation. We have consistently noted in our previous
responses to ESMA’s Discussion Paper on the Draft Technical Standards for the Regulation on improving
securities settlement in the EU and on CSD (May 2014) and ESMA’s Consultation Paper on Technical
Standards under the CSD Regulation (February 2015) that there needs to be flexibility in the settlement
discipline for both shares on a SME Growth Market and also those equally less liquid shares on regulated
markets.

While we have no response to the particular questions posed by ESMA in this consultation, we believe that
there is one aspect of the draft Regulatory Technical Standards on the CSD Regulation worth highlighting as
a potential issue from the perspective of our members, small and mid-size quoted companies.

Article 15, 4 of the draft Regulatory Technical Standards on the CSD Regulation states that “the buy-in is
deemed to be impossible only when the relevant securities do not exist any longer as a result of the actions
taken by the issuer of such securities. In such case, the receiving party or participant shall receive the cash
compensation. For transactions cleared by a CCP, the CCP shall transfer the received cash compensation to
the receiving clearing member.”

We believe that this article does not reflect the reality of the market and should therefore be amended to
prevent unintended consequences.
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As had been accurately pointed out by ESMA in its Discussion Paper (ESMA/2014/299), there can be various
other occasions where the buy-in fails or is not possible: “there may be instances where the CCP, trading
venue operator or CSD know in advance that the buy-in cannot be executed by the relevant term because
the securities to be bought-in are illiquid and, as a consequence, objectively unavailable”, in which case
ESMA supported that “the receiving participant can choose to be paid a cash compensation or to defer the
execution of the buy-in to an appropriate later date (‘deferral period’)”.

Therefore, we believe that the ESMA’s current proposed wording in the draft Regulatory Technical
Standards would be disproportionately harmful for small and mid-size quoted companies and the overall
market for smaller issuers and less liquid securities.

As said above, initiating the process in one of the multiple occasions where the buy-in is known to be
impossible by all parties would, besides creating an unnecessary administrative burden, translate into cost
and trading impact. This cost would be reflected upon the markets in securities for small and mid-size
issuers; furthermore, this proposed wording could enhance the potential for market abuse for trading in
less liquid securities, thus undermining the market for smaller issuers.

Abusive conduct may occur where parties purchase very illiquid stock and then create the false impression
of market demand. The resulting perceived imbalance of supply and demand would force prices up as
liquidity providers would seek to close their short positions in order to cut losses. The abuser would then
receive cash compensation on a trade following an expensive failed buy-in that was known not to be
possible. The fees associated with this buy-in act as an accelerant to the share ramping scheme in this
circumstance. Ultimately, this would be undermining to issuers, particularly small and mid-size quoted
companies with less liquid shares, as price volatility, reduced liquidity and wider bid off spreads in the
secondary market would deter investors from the primary market.

We believe that this would be contrary to the spirit of MIFID Il as well as the Capital Markets Union
initiative in trying to preserve and enhance market conditions for small and mid-size companies, enabling
better access to capital/fund raising as well as trading in capital markets in the European Union.

Therefore, we would urge ESMA to amend Article 15, 4 of the draft Regulatory Technical Standards on the
CSD Regulation to allow other possible scenarios where the buy-in is not possible to be accounted for and
allow the receiving party or participant to decide whether to receive cash compensation or opt for deferral
with the consent of the delivering party.

If you would like to discuss our response in more detail, we would be happy to attend a meeting.

Yours faithfully,

T

Tim Ward
Chief Executive
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